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Docket Entries 


PROCEEDINGS 
Filed complaint and issued summons. 


Filed summons and Marshals _return- 
served: 

The Aetna Casualty and Surety Co. by Mr. 
Dusinberre on 9-26-74 

Sec. of State of the State of N. Y. by Bruce 
Stuart on 10-1-74 


Filed pltfs. affdt. and notice of motion for 
an order granting pltf. summary judg- 
ment pursuant to rule 56, ete. ret. on: 
N 8, 1974. 


Filed pltfs. statement pursuant to rule 9(g). 


Filed pltfs. memorandum of law in support 
of motion for summary judgment. 


Filed Stipulation and order extending time 
of Deft. Atna Casualty to 11/6/74~— 
CARTER, J. 


Filed deft. Diamond Shamrock Corp.’s 


affdvt., statement under Rule 9(g) and 
notice of cross-motion for summary judg- 
ment. 


Filed aeft. Diamond Shamrock Corp.’s 
memorandum of law in opposition to 
pltf’s motion for summary judgment and 
in support of deft’s cross-motion for sum- 


mary judgment. 
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Docket Entries 


PROCEEDINGS 


Filed stip. and order that pltf’s motion and 
deft’s cross-motion for summary judg- 
ment is adj. to 11-22-74 and that deft. 
Aetna shall serve and file its cross-motion 
and answering papers by 11-15-74 and 
pitf. to file reply papers, if any, by 
11-21-74—Carter, J. 


“iled stip. and order that the time of deft. 
Diamond Shamrock Corp. to answer is 
adj. to 11-6-74—Carter, J. 


Miled ANSWER of deft. Aetna Casualty & 
Surety Co. 

‘iled ANSWER of deft. Diamond Shamrock 
Corp. 


“jled deft. Aetna’s affdvt. and cross-motion 
for summary judgment. 


Kiled deft. Aetna’s memorandum in opposi- 


tion to pltf’s motion for summary judg- 
ment and in support of deft’s motion for 
summary judgment. 


Filed plaintiff's answering statement under 
Rule 9(¢) 


Filed plaintiff’s reply brief on its motion for 
summary judgment and answering brief 


on defendants’ cross-motion. 
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Docket Entries 


PROCEEDINGS 


Filed plaintiff and defendants joint submis- 


sion re “Aetna Underlying Policy” 


Filed defendants’ reply memorandum in 
support of the cross motions for summary 
judgment. 


Filed stip. and order that pltf. and deft. 
serve reply papers in re motions by 
12-13-74.—Carter, J. 


Filed OPINION #42308 ... in re motions 
by plaintiff and defendants cross-motions 
for summary judgment—defendants mo- 
tions are denied, and plainti:f is entitled 
to summary judgment as indicated herein. 
So ordered.—Carter, J. 


Filed JUDGMENT AND ORDER that the 
liability of plaintiff, The Home Insurance 
Co. under its policy of insurance NO. 
HEC 4165987 is as indicated herein. 
Plaintiff The Home Insurance Company 
shall recover of defenaants Aetna Casu- 
alty & Surety Co. and Diamond Shamrock 


Corp. its costs of action—Approved— 
‘ ‘ ’ “a aaa 
Carter, J—CLERK. 


Jun. 11—75 Filed deft. Aetna Casualty and Surety Co. 
notice of appeal to the USCA from the 
judgment entered on May 138, 1975. (cop- 
ies mailed) 
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DATE PROCEEDINGS 
Filed deft. Diamond Shamrock Corp. notice 
tha USCA from the final 


. on May 13, 1975. (cop- 


Jun. 11—75 
of appeal to 


judgment enter: 

ies mailed) 
Jun. 11—75 Filed bond for undertaking of costs on ap- 

peal in the amount of $250.00 (Aetna 


Casualty & Surety Co.) 


Filed bond for undertaking of costs on ap- 


1 
peal in the amount of $250.00 (Fireman’s 


Jun. 11—7d 


Fund) 
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2. Defendant The Aetna Casualty and 
(hereinafter "Aectna") is a Connect:.cut corpor 


cipal place Connecticut, and i 


business in New York. 
3. Defendant Diamond Shamrock Ccrpo 


"Diamond is a Delaware corporation 
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of interest and 


products 


coverage 


rising out 


or 


7. The Home Excesg: 
for legal liability for prop 
by the Aetna Underlying Poli > to $3,000,000 per occurrence, 
subject to the same limitaticn as the meaning of the term 


"occurrence" avpearing in the 2 Underlying 


8. During the period of coverage of 


the policies 


specified in Paragraph 5 -his complaint, Diamond Shamrock in- 


curred products liability for property damage as a result of the 


following events: 


defective chicken fend ACcveloped vai is. arflictions, 


reimbursing Central Soya for their payment. All] parties to this 
| action have acquiesced in the determinetion of Diamond Shamrock' 
j 

} 


liability and in the settlement of the farmers' property damage 


clains. 
' 
| 

10. A dispute has arisen between Home on the one hand 
and Aetna and Diamond Shamrock on the other as to the respective 
rights and obligations of the parties. It is the position of 
Home that the phrase “lot of coods or products" (see Paragraph 6 
hereof) as used ‘n the Actna Underlying Folicy refers to each of 


Diamond Shamrock's four Louisville lots of defective Nopdex anda 


demnify Diamond Shamrock, up to the limits ct The Home Excess 
Policy, only fer settlement contributions in excess of $250,0C0 
per Louisville lot of defective Nopdex. Actna and Di’.nond Sham- 
rock take the position that the above guoted phrase refers to each 
of the two Harrison lots and that Home is liable under The Home 
Excess Policy to indemnify Diamond Shamrock for settlement con- 


tributions in excess of $250,000 per Harrison lot. 


ll. By reason of the foregoing, an actual controversy 


of a judicial nature exists between Home and defendants as to the 


: hat Yome's liability under The Home Fxcess Policy is to in- 
nh 


just and proper i 1e circumst 


Gisbursements his action. 


} 
] 
PY Oy 
4 


Mika g) be 


PLC OI uri¢ 
Attcrneys for Plain iff 
The Home Insurance Compa 
220 East 42nd Strept 

New York, New York 10017 
(212) 682-4567 


Plaint 


NOTICE OF 


of the 


on behalf of 


lla 


FURTHER NOTICE that oral argument is re- 


quested, and that pursuant to General Rule 9 of the Rules of this 


i 


Court, answering papers, if any, should be served on the under- 
: 1/ 
signea@ no later than noon cn November 5, 1974. 


Dated: 


TOWNLEY, UPDIKE, CARTE 


By 


Attorneys for Plaintiff 
The Home Insurance Company 
220 East 42nd Street 
New York, New York 10017 
(212) 682-4567 


ruts 


Cadwalader, Wickersham & Taft 
Attorneys for Defendant 
Diamond Shamrock Corporation 
One Wall Street 

New York, New York 190005 


J. Robert Morris, Esq. 
Attorney for Defendant 
The Aetna Casualty & 
Surety Company 

111 Fulton Street 

New York, New York 10038 
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'CE COMPANY, 
Plaintiff, Index No. 74 Civ 
(RLC) 
-against- 
AFFIDAVIT OF 
IALTY and SURETY COMPANY : BURNS 


CITTOEDACK SAPPOPATTO': 
H7WLROCK CORPORATIO: , 


Defendants. 


State of New York 


County of New York 


ROBERT H. BURNS, being dul sworn, deposes and 


1. iI ama supervisor in the Excess Claims Division of 
plaintiff The llome Insurance Company ("Home"). am famili 
with the facts stated herein. This affidavit is based upon my 


personal: knowledge and upon Hor e's records and reports prepa 


in the ordinary course of business I believe there are no 


relevant facts in dispute. ake this affidavit in support of 


Home's motion for sumnary judgment pursvant to FRCP 56 to 


solve the sole question before this Court: Were 


0 " a 


or four “occurren within the meani 


policies dis 


2% At all relevant imes, Diamond Shamro 


the following policies of insurance: 


137 


(a) A comprehensive liability policy issued by 
Aetna (the "Aetna Underlying Policy"). 

(b) Policy #HEC 4165937, issued by Home (the "Home 
Fxcess Policy"). 
Copies of both policies will be handed up at the argumere or 


submission of this motion. 


3. The Aetna Underlying Policy insured Diamond Shamrock 


against liability for damage to the property of others “caused 


by an occurrence" up to $250,000 per occurrence, subject to a 


deductible of $100,000 per occurrence. The number of occurrences 
is dependant upon two key provisions of the Aetna Underlying 
Policy. The first is the standard definiticn of the word oc- 
currence: 
"toccurrence' means an accident including 

continuous or repeated exposure to conditions, 

which results in bodily injury or property 

damage neither expected nor intended from the 

standpoint of the insured" 


The second is Endorsement No. 33: 


" ~.. AS RESPECTS PRODUCTS LIABILITY FOR 
BODILY INJURY AND PROPERTY DAMAGE COVERAGE: 


ALL SUCH DAMAGE ARISING OUT OF ONE LOT OF 

GOODS OR PRODUCTS PREPARED OR ACQUIRED BY THE 

NAMED INSURED OR BY ANOTHER TRADING UNDER HIS 

NAME SHALL BE CONSIDERED AS ARISING OUT OF ONE 

OCCURRENCE.” 

4. The Home Excess Policy indemnified Diamond Shamroc 
for legal liability for property damage in excess of that 
covered by the Aetna Underlying Policy up to $3,000,000 per oc- 


currence, subject to the same provisions as to the meaning of 


occurrence as in the Aetna Underlying Policy. 


Dem 
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fied in Paragraph 5 of this complaint, Diamond Shamrock incurred 
products liability for property damage as a result of the fol- 
lowing events: 


(a) At its Harrison, New Jersey plant, Diamond 


5. During the period of coverage of the policies speci- 


amrock produced two defective lots of superconcentrated 
vitamin D-3 resin (hereinafter referred 2s “the two 
Harrison lots"). 
(b) Diamond Shamrock shipped the VO Harrison lots 


to its Louisville, Kentucky pla 


(c) At its Louisville, Kentucky 
Shamrock further processed the two Harrison lots 
grinding them to pow blending them with oil, spraying 
the oil onto corn cobs and grinding the sprayed corn cobs 
into a powder to be sold under the trade name "Nopdex" as 
a vitamin D-? livestock food supplement. From.the two 


Harrison lots, Diamond Sham 


re 
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thus manufactured four 
lots of Nopdex numbered 7356, 7436, 7466 and 7589 (here- 
inafter referred to as the "four Louisville lots"), each 
of which was defective. 

(da) Diamond Shamrock sold the four Louisville lots 
of Ne pdex to Central Soya Corporation which used them ip 
making chicken feed. 

(e) The chicken feed made by Central Soya from the 
four Louisville lots of Nopdex was defective because the 


four Louisville lots of Nopdex were defective 


5 
fal 


efective chicken 


ighout the country, 


Ty ™ ner 
Diamond 


end 


such reim) 


taken by 


have acaquie: 


this action. 
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liable under the Fome Excess Policy to indemnify Diamond Sham- 
rock for settlement contributions in excess of $250,000 per Har- 


rison lot. 


8. Obviously, the question before the Court is whether 
the phrase “one lot of goods or products prepared ... by the 
named insured" as used in Endorsement No. 33 means one of the 
four lots of Nopdex Diamond Shamrock manufactured in Louisville 
and sold to Central Soya or one of the two lots of the inter- 
mediate lots of resin Diamond Shamrock made at its Harrison 
plant to be further processed into Nopdex. The policy contains 
two definitions and three exclusions that should be considered 
by the Court in answering that question. The definitions are: 


"named insured's products means goods or products 
manufactured, sold, handled or distributed by the 

- named insured or by others trading under his name, 
including any container thereof (other than a 
vehicle), but named insured's products shall not 
include a vending machine or any property other than 
such container, rented to or located for use of 
others but not sold;" 


* * * 


"products hazard includes bodily injury and property 
damage arising out of the named insured's products 
or reliance upon a representation or warranty made 
at any time with respect theretc, but only if the 
bodily injury or property damage occurs away from 
premises owned by or rented to the named insured 

and after physical possession of such products has 
been relinquished to others;" 


The pertinent exclusions provide that: 


"This insurance does not apply: 


* * * 


(m) to loss of use of tangible property which has 
not been physically injured or destroyed resulting 
from 


on 
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(1) a delay in or lack of »-erformance by or on 
behalf of the named sured of any contract 
or agreement, or 


the failure of the named insured's products 

or work performed by or on behalf of the 

named insured to meet the level of perfornm- 
ance, quality, fitness or durability warranted 
or represented by the named insured; 


but this exclusion does not apply to loss of use of 
other tangible property resulting from the sudden 
and accidental physical injury to or destruction of 
the named insured's products or work performed by 
or on behalf of the named insured after such product 
or work have been put to > by any person or organi-~ 
zation other than an insu 


S 


(n) to property damage to the named insured's pro- 
ducts arising out of such products or any part of 
such products’ 


(p) to damages claimed for the withdrawal, inspec- 
tion, repair, replacement, or loss of use of the named 
insured's products or work completed by or for the 
named insured or of any property of which such pro- 
ducts or work form a part, if such products, work or 
property are withdrawn from the market or from use 
because of any known or suspected defect or deficiency 
therein;" 


9. Home's position, more fully articulated in its memo- 


randum of law is that in or out of context the phrase "lot of 


goods or products prepared ... by the named insured" can only 


refer to the four Louisville lots of Nopdex made and sold by 
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or work performed by or on behalf of the 
named insured to meet the level of per- 
formance, quality, fitness or durability 
warranted or represented by the named 
insured; 


but this exclusion does not apply to loss of 
use of other tangible property resulting from 
the sudden and accidental physical injury to 
or destruction of the named insured's products 
or work performed by or on behalf of the named 
insured after such products or work have been 
put to use by any person or organization other 
than an insured; 


(n) to property damage to the named insured!s pro- 
ducts arising out of such products or any 
+ 
i= 


of such products; 


* * * 


(p) to damages claimed for the withdrawal, inspec- 
tion, repair, replacement, or loss of use of 
the named insured's products or work completed 
by or for the named insured or of any property 
of which such products or work form a part, if 

* such products, work or property are withdrawn 
from the market or from use because of any 
known or suspected defect or deficiency there- 
in;" 
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3. The Home Excess Policy indemnified Diamond Shamrock 
for legal liability for property damage in excess of $250,000 
per occurrence up to $3,000,000 per occurrence, subject to the 
sama orovisions as to the meaning of “occurrence” as in the 


ring Policy. 


4. During the period of coverage of the policies 
specified in Paragraph 1 of this stateme. , Diamond Shamrock in- 


curred products liability for property damage as a result of the 
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| THE hOMS i? SURANCE PANY 74 Civ. 4364 (RLC) 


-against- CROSS 


MMARY 
SU! lian 


YAQTILT 


THE AETAA CASUAL 
COMPANY and LTArc 
! CORPORATION, 


On all the pleadings and on the annexed affidavits 
and Statement pursuant to Rule 9(g) of the General Rules of 
this Court, defendant Diamond Shamrock Corporation by 
attorneys moves the Court pursuant to Rule 56, F.R.C.P., to 
e>ter summary judgment for Diamond Shamrock Corporatizn in 
accordance with the prayer for relief in the Answer of saia 
Gefendant on the grounds tuat there is no genuine issue as 
to any material fact and that Diamond Shamrock Corporation 


4s entitled to a judgment as a matter of law. 


Dated: November 
New York, 


CADWALADER, 


By: Lens aE : 


~~ Member ; i 
Attorneys for 
Corporation 
One Wall Svcreet 
New York, ‘iew York 10005 
(212) 765-1000 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


x 
THE HOME INSURANCE COMPANY, : 74 Civ. 4164 (RLC) 


Plaintiff. : 


-against- : STATEMENT PURSUANT 
TO GENERAL RULE 9(,) 


THE AETNA CASUALTY end SURETY : 
COMPANY and DIAMOND SHAMROCK 
CORPORATION, 


Defendants. 


Defendant Diamond Shamrock Corporation makes this 
Statement pursuant to Rule 9(g¢) of the General Rules of 
this Coust. In opposition to plaintiff's motion for sun- 
Mary judgment, Diamond Shamrock does not contend that there 
exists a genuine issue to be tried as to any material fact, 
but opposes such motion as a matter of law. 

In support of its cross-motion for summary judg- 
ment, Diamond Shamrock contends thet the following are the 
material facts as to which there is no genuine issue to be 
tried: 

1. All the facts stated in plaintiff's Rule 9(g) 
Statement, except that portion of paragraph 4(c) thereof 
stating that “crinding" and "blending with o11" occurred at 


the Louisville plant. The two Harrison lots consisted of 


26a 


superconcentrated Vitamin D-3 resin melted and mixed into 


occurred at the Louisville plant. 


Louisville plant and no grinaing or blending with oil | 


2. The four Louisville lots were defective solely 
because of the accident which occurred at the Harrison 
plant in the production of each of the two Harriscn lots. 

3. Pursuant to the Aetna Underlying Policy, 
Central Soya Corporation has been re moursed 
the payments made by it in settlement of farme 
Diamond Shamrock has reimbursed and is 
Soya for its payments in excess of said $500,000 for the 
settlement of farmers' clains. Aetna 1s processing tne 
settlement of those claims in excess of said $500,000 at 
the expense of Diamond Sharroc«. 

4. Diamend Shamrock has si ed written notice 
upon The Home Insurance Company © aims for reimburse~ 
ment under the Home FE 1S pg iome. has refused to 
pay such claims except te the limited extent consistent 
with Home's position as set forth in paragraph 10 of th 


complaint. 


5. The purpose and intent behind 4nclusion 


the “bateh" clause in Diamond Shamrock's policy was to 


| 27a 
| 
| 


| the amount of loss incurred by the insured, consistent with 
the concept of an "occurrence", so that there would be one 

occurrence for each batch or lot with respect to which-an 
accident occurred. 


6. ‘The customary understanding and usage in the 


integrity and an administrative number for accounting and 
production purposes, there is a lot within the meaning of 
the batch clause. The accident or "occurrence" was in 


Harrison and two administrative batch numbers can be cor- 


insurance industry is that once a btach or lot has separate 
| related to the accident that occurred in Harrison. 


7. Superconcentrated Vitamin D-3 resin is sold 


after melting by Diamond Shamrock to customers. Sometimes 


the resin is mixed with corn oil and then sold to customers. 
The resin, after melting and mixing with corn oil, is also 
shipped by Diamond Shamrock to premix plants for production 


of dry Vitamin D-3 concentrates, 


Dated: November 5, 1974 ’ ; 
New York, New York , 


CADWALADER, WICKERSHAM & TAFT ' *" 


By: 
A Member at 
Attorneys for Defendant Diamond 
y Shamrock Corporation ; 3 
One Wall Street eo 
New York, New York 10005 , 
(212) 785-1000 re 
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IUHITED STATES PISTRICT COURT 
WSOULHERN DISTRICT OF NEW YORK 


THE HOME SNSURANCE CoM 74 Civ. 4164 


ANSWER 


ITHE AETNA CA 
|COMPANY and 
ICORPORATICN, 


“>t 


Defendant, DIAMOND SUAMROCK CORPORATION ("Diamond 


Shamrock"), by its attorneys, Cadwalader, Wickersham & 


| 
\Taft, for its answer to the complaint herein, -tate 
| 


‘follows: 


1. Admits the a.legations of paragraphs l, 2, 


2, Admits the allegations of paragraph 6 and 
further alleges that the term "occurrence" is defined in 
l Aetna Underlying Policy as follows; 


“toccurrence' means an accident, includ- 
ing, continuous or repeated exposure to 
conditions, which results in bodily in- 
jury or property damage neither expected 
nor intenced from the standpoint of the 
insured;" 


3. Admits the allegations of paragraph 7, @X~ 
cept avers and alleges that the Home Excess Policy indemni- 
fies Diamond Sharrock for itc "Ultimate Net Loss" for 

|property damage in excess of that covered by the Aetna 
Underlying Policy up to $3,000,000 per occurrence subject 
to the came definition and liritation ef the meanins of the 


term "occurrence" appearing in the Actna Underlying Policy, 


gs frallaywes: 


; 


oa Home Exeess Policy defines the "Ultimate Net Loss" 
1 


4la 
WEL) 


The total sum which the Assured, or 
any Company as his Insurer, become obli- 
gated to pey by reason of personal injury 
or injury to or destruction of property, 
incluuing the loss of use thereof, either 
through adjudication or compromise, and 


(11) shall nclude 
and funeral es, an 
salaries, wi compen 
charres, and w costs, 
attachment or eppe2l bo 
expenses for doctors, 1 
investicators and her 
litigatior 1 it 

vesticsati Bi: a 
paid as a co nce oO 
covered her exc) 


area 


salaries 


of the Na 
any underlying Insurer' 
? ees, 
(Hereinafter referred t 
4, Admits the allegati 
avers ard alleges with respect to 


thereof that each of the two Harri 


Diamond Shamrock's Harrison, 


superconcentrated vitamin D-3 resin 


corn oil and was 


Kentucky plant; denies with respect 


New Jersey plant consis 


shipped to Diamond 


hospital, medical 
d all sums paid as 
sation, fees, 

premiums on 
nds, interest, 
avyers, nurses and 
persons, and for 
adjustment and in- 
nd suits which are 
f any occurrence 


uding only the 


Assured‘’s, or of 


S permanent employ- 


o as 'Expenses'),." 


ons of paragraph 8, except 
subparagraphs (a) and (b) 
son lots produced at 

ted of 


melted and mixed into 


Shamrock's Louisville, 


(c) 


to subparagraph 


thereof that Diamond Shamrock further processed the two 


Harrison lots "by grinding them to 
with o11" at its Louisville, 


alleges that 


Kentucky plant; 


powder, blending them 


and avers and 


he four Louisville lots were defective solely 


because of the accident which occurred in the production of 


each of the two Harrison lots. 


5. 


Admits the allegations of paragraph 9, ¢X= 


cept avers and alleges that pursuant to the Aetna Under- 


lying Policy Central Soya has been 


reimbursed $500,000 for 


payments made by it in settlerent of farmers' claims, that 


Diamond Shamrock has reimbursed and is reimbursing Central 


| Soya for its payments in excess of 


settlement of farmers’ claims, and 


init 


said $500,000 for the 


that Aetna is processing 
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tlenent of those claims in excess of said $500,000 
at the expense of Diamond Shamreck, 
6, Admits the allegations of paragraphs 10 
and alleges that Diamond 


otice upon Home 


imbursement un > Home Excess Polic 


| fused to pay 
consistent 


jof the complaint, 


judgment 


| damages 


linterest e sums peid t j c ntral Soya in connec- 


| 


ith set 


2. Granting i stS and expenses 

ng counsel fees < -bursements, tor 

uch other and further reliet a he Court may 
land proper. 


Dated: New York, New York 
November 6, 1974 


? 


RSHAM 


oN 


A lMerwvex 
Attorneys for 
Diamond Shamrock Corporation 
One Wall Street 
New York, liew York 10005 
(212) 785-1000 


Townley, Ci deers 
Attorneys for lai 

The home Insurance 

220 Kast 42nd Stre 

New York, New York 

J. Robert Morris, 

Attorney for Defend 

The Aetna Casualty Company 
lll Fulton Street 

New York, New York 10038 


Plaiatir:, 
74 CIV. 4104 


Py COMPANY and 


‘ 


The defendant, SIVA CASUALTY & SU:.EbPs CCUPALY, 
answerins the *Luint of the plaintiff herein, upon in- 
formatisn and belicls 

FIPST: Denies that it has any kiowledze 
informotion ther.of surficiceat to foria belicf£ as to 

ons co 
coontaint desigiaced “1,” 


28 ok aged 


conceit 


olved In th: 
-tions of 


excopt 


Central Soya has besa rek.cursed $500,000 for pry 


by it in settlencat of farsers’ clal:s, that DIA Si 
hOCK has reimndursed end is relmtursing Ceatral Soya For its 
af said £500,099 for the ecttleacnt of 


md tras SIA Is preosessiar tne 


of those claims in excess ot said $500,000 at the expense 
of DIAMOND SHAMROCK. 

WHEREFORE, defendant, REINA CASUALTY & SURETY 
COMPANY, demands judgment: 

1. Declaring that there were two “cecurrences’ 
within the meaning and intent of the Atna Underlying Policy 
and the Home Excess Policy. 

2. Declaring that its liability resulting from 
defects in the two Harrison lots is to indemnify DIAMOND 


SHAMROCK only for mons DIAMOND SHAMROCK becomes legally | 
obligated to pay up to $250,000 for each such lot, subject 
to a deductible of $100,000 for each such lot. 

3. Granting it gosts and expenses in this action 
including counsel fees and disbursements, together with such 


other and further relief as the Court may deem just and 


proper. 


) 
/ / 
iy if ; ' j 
th baw {hp bro | 
. ORR 
ttorney for Defendant | 
KINA CASUALTY & SURETY 
COMPANY 
lll Fulton Street 
New York, New York 10038 
Telephone No.: 766-2528 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


THE, HOME INSURANCE COMPANY, 


\ 
Plaintiff, Snags Mobi ihta¥or 


SUMMARY “JUDGMENT 


-against- 


THE STNA CASUALTY AND SURETY COMPANY 74 Civ. 4164 (RLC) 
and DIAMOND SHAMROCK CORPORATION, 


PLEASE TAKE NOTICE that on the annexed affidavit of 
OTTO KAUFMANN, JR., sworn to the 13th day of November, 1974, 
the annexed Statement pursuant to Rule 9(g) of the Geneval 
Rules of this Court and on all the pleadings herein, defendant 
ETNA CASUALTY & SURETY COMPANY, will cross move this Court at 
the time and place of the hearing on plaintiff's motion for 
Summary Judgment, for an order pursuant to Rule 56, F.R.C.P., 
granting summary Judgment for £TNA CASUALTY & SURETY COMPANY 
in accordance with the prayer for relief in the answer of 
said defendant on the grounds that there is no genuine issue 
as to any material fact and that said defendant is entitled 
to a judgment as a matter of law. 


Dated: New York, New York, November 13, 1974 


TO: TOWNLEY, UPDIKE, CARTER 
& RODGERS, ESQS. 
Attorneys for Plaintiff Jj/ ROBERT MORRIS 
220 East 42nd Street Attorney for Defendant 
New York, New York ETNA CASUALTY & SURETY COMPANY 
10017 111 Fulton Street 
New York, New York 10038 
CADWALADER, WICKERSHAM 212-766-2528 
& TAFT, ESQS. 
Attorneys for Defendant 
DIAMOND SHAMROCK CORPORATION 
One Wall Street 
New York, New York 10005 


JINITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


INSURANCE COMPANY, 
STATEMENT PURSUANT 
Plaintiff, TO GENERAL RULE 9(g) 
-against- 74 Civ. 4164 


ETNA CASUALTY AND SURETY COMPANY 
DIAMOND SHAMROCK CORPORATION, 


Defendants. 


Defendant. £TNA CASUALTY AND SURETY COMPANY, 


pursuant to Rule 9(g) of the General Rules of this Court, in 


- 


. 
opposition to plaintiff's motion for summary judgment and <n 


support of this defendants cross motion for summary judgment, 
contends that the following are the material facts as to 
which there is no genuine issue of fact: 

1. At all relevant times, DIAMOND SHAMROCK was 
insured under a liability policy issued by TNA (the "tna 
Underlying Policy") under which £TNA insured DIAMOND SHAMROCK 
against liability for damage to the property of others up 
to ©250,00 per occurrence, subject to a deductible of $100,000 
per occurrence. 

2. The £TNA underlying Policy contained the 
following provisions with respect to the definition of 
occurrence: 

"occurrence"neans an accident including 
continuous or repeated exposure to conditions, 
which results in bodily injry or property 


damage neither expected nor intended from the 
standpoint of the insured." 

ae as respects products liability for 

bodily injury and property damage o_o" 
All: such damage arising out of one lot o 

goods or products prepared or acquired by 

the named insured or by another trading 

under his name shall be considered as 

arising out of one occurrence." (batch clause) 


48a 
all relevant times, DIAMOND SHAMROCK was 

insured under an excess policy issued by Home (the "Home 
Excess Policy’) under which Home indemnified DIAMOND SHAMROCK 

legal liability for property damage in excess of $250,000 
ner occurrence up to $3,000,000 per occurrence, subject to the 

definitions of “occurrence” as those set forth above with 
respect to the =tna Underlying Policy. 

4. At-all relevant times, DIAMOND SHAMROCK 

produced superconcentrated Vitamin D3 resin at its Harrison 
plant. Each batch or lot of resin had a number assigned to 


it which was thereafter used by DIAMOND SHAMROCK for 


: P * , ‘ 
accounting and production purposes. After the resin was 


produced, one of three things could happen at the Harrison 


plant: 


(1) The resin was melted to form a blend and sold in 
that form directly to customers; 


The resin was melted to form a blend and then 


mixed in corn oil and sold in that form directly 
to customers; or 


The resin, after melting and mixing with corn oil, 
is shipped to the Louisville plant where it is 
sprayed or corn cob carriers to make Nopdex "200". 


ct 


>». At all relevant times, DIAMOND SHAMROCK 
incurred products liability for property damage as a result 


of the following events: 


(a) DIAMOND SHAMROCK produced two lots of super- 
concentrated Vitamin D3 resin at its Harrison 
plant, assigning them lot numbers C498 and C500. 


(b) These two lots (C498 and C500) were melted to 
form a blend and then mixed with corn oil. 


(c) These two lots became inactive (defective) as a 
result of an accident which occurred during 
melting and bl] ading and prior to mixing with 
corn oil at the Harrison plant. 


These two lots were shipped to the Louisville 

plant where they were sprayed on corn cob carriers 
to make four lots of Nopdex "200", and assigned 

lot numbers 7356, 7436, 7466 and 7589. No grinding 
or blending occurred at the Louisville plant. 


DIAMOND SHAMROCK sold the four Louisville lots 


of Nopdex "200"' to Centrai Soya Corporation 
which used them in making chicken feed. 


(f) The chicken feed made by Central Soya from the 
four Louisville lots of Nopdex "200" was 
defective because the two Harrison lots were 
defective as a result of an accident which occurred 
at the Harrison plant. 
b. SHAMROCK and #£TNA in retaining the "batch" 


clause in the "tna Underlying Policy intended thereby to limit 


the amount of loss incurred by the insured, consistent with 


the pe’icy definition of ‘occurrence", so that when an 
accident occurred at any stage of the nanufacturing process 
there would be only one “occurrence” w th respect to each lot 
or batch to which an accident occurred. 

In processing the settlement of farmer's 
claims #TNA and DIAMOND SHAMROCK have, in conformity with 
their mutual understanding of the "batch" clause, considered 
these claims as involving two occurrences and have allocated 
payments made in settlement of farmers’ claims according to 
whether a particular claim was traceable to Harrison lot C498 
or Harrison lot C500 as recorded on the books and records of 
DIAMOND SHAMROCK. 

Defendant, £fNA CASUALTY AND SURETY COMPANY 
controverts paragraphs 4(c) and 4 (ce) of Plaintiff's 
statement in so far as said paragraphs conflict with paragraphs 


5 (d) and 5 (f) of this Statement. 


s) 
; hh . 
K Art Appice 
—}+— BF A ae es oO Rita ——S, 


Attorney for Defendant 
‘TNA CASUALTY AND SURETY COMPA 


| 
| 
| 


J.. ROBERT MORRIS a 


lll Fulton Street 
New York, New York 10038 
212-766-2528 


| 
| 
| 


manager he New York National Accounts 

Office « ne defendant THE ATNA A / AND SURETY COMPANY. 
In 1969 as ™M. e Spe Kkisk Division of the New York 
nderwritings ‘partment J was involved in the negotiations 
leading uy the renewal of #TNA'S general liability polic 
covering the defendant “*MOND SHAMROCK CORPORATION in February, 
1969. This affidavit is based upon my personal knowledge ai. |! 
upon £TNA'S records and reports prepared in the ordinary cou 
of business. 

LTNA has provided general “iability coverage for 
DIAMOND SHAMROCK for at least the last 15 years. During ‘nat 
entire period of time £TNA'S policies have included a clause 
commonly known in the insurance industry as a "batch" clause. 
This clause 


,; ovides as follows: 


as respects products liability for bodily 
ry and property damage coverage: 


All such damage arising out of one lot of goods 

or products prepared or acquired by the named 

insured or by another trading under his name 

shall be considered as arising out of one occurrence.” 


In 1966 the National Bureau of Casualty Under- 


lopted for industry usage a new, revised general 


policy which eliminated the "batch" clause and ‘ 


t t t , a new definition ot yccurrcnce 
: e' mean wn accident includin 
mtinuy reneated ex ire + 7 ynditior : 
P 1* x ted r tended fro the 
t Ipe it i€ n irecd - 
r } 2 i 14 or 1 +} MM ae eh" 
&. he tionel Bureau eliminated the “batch 


clause for th reason that it felt that the new definition 


f occurrence had the same effect as the "batch" clause. 
During negotiations for a renewal of the poiicy 
toc é into effect February l, 1969, the insured, DLAMOND 
HAMROCK, through its brokers, Alexander 4 Alexander, Inc., 
é on iclusion of the batch clause in the renewal policy 

eve though it contained the new definition of "occurrence" a 
juocte iIDOVE 

6. The purpose and intent of continuing the batch 
clause in the policy was to limit the amount of loss incurred 
by the insured > that there would be one “occurrence” for 


each "batch" or “lot" with respect *o which an accident 

sccurred, or. in other words to make clear that the definition 

of occurrence as it pertains to 1 "lot" follows the manufacturing 
‘rocess so that as soon as a batch or lot is separated and 
identified with a lot number at any stage of the manufacturing 


process it then becomes a "lot" 


within th? meaning of the 
batch clause and any accident occurring to that lot is an 
"occurrence" within the meaning of the policy irresnective of 
any subsequent subdivisions of the lot in the preparativun and 
distribution process. 

7. DIAMOND SHAMROCK insisted on this batch clause 
in order to minimize its losses under the policy because it 
was .01 a retrospective ratim, plan and it was to its 
financial interest to keep to a ininimum consistent with the 


concept of a occurrence under the policy the number and amount 


of lusses. This was understood by both parties to the insurance 


es 


32a 


8. I have read the affidavit of Mr. Robert 

H. Burns, dated October 21, 1974, subsitted in support of 
plaintiff's motion for summary judgment and disagree with hi: 
conclusions as to the application of the "batch" clause to the 
facts of this case. It is undisputed that an accident occurred 
at the Harrison plant in the production of the two lots (C498 
and C500) of superconcentrated Vitamin D3 t ended in corn oil. 
Investigation disclése that these two lots became inactive 
(defective) as a result of an accident which occurred during 
the processing of these two lots a~ the Harrison plant. These 

then shipped to the Louisville plant where they 

rs 
were sprayed on the corn cob fractions and then shipped out 
to the customer (Central Soya Corpuration) in four shipping 
lots (7356, 7436, 7466 and 7589). The four Louisville lots 
were defective because the two Harrison Lots were defective. 
9. In processing the settlement of farmers’ 

claims arising by reason of these defective lots ATNA and 
DIAMOND SHAMROCK, consistent with their mutual understanding 
of the “batch" clause, have always treated this as two 
occurrences and have allocated payments made in settlement of 
farmers' claims according to whether a claim was traceable to 


Harrison lot C498 or to Harrison lot C500 as recorded on the 


books and recgrds of DIAMOND SHAMROCK. 


. 


OTTO KAUFMANN, JR. 


SWORN TO BEFORE ME THIS 
13TH DAY OF NOVEMBER, 1974. 
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long in the making and its actual use has been delayed more than a year 
after the initial filing with the various state insurance departments, it has 
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brokers and lawvers have all taken turns at criticizing, praising, explain 
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Liquor Law Liability Exclusion 


The current Comprehensi e General Liability Policy ins a ite 
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by reason of any statute or ordinance pertaining to the 


or such purposes 
sale, witt, distiuibution or use any alcoholic beverage. It wil be noted 
that this exclusion is limited linbility impo ed by statute or on HANK 
At the tine this exclusion was ipsorted inthe policy, there was no common 
law liability for serving intosicated individuals. However, some jurisdic- 
tions taivwe rece: oO! such liability. on the basis of common lav 
Consequen' ly, | moja the new poicy has been broadened to 
exclude common law as well as statutory Jiability. Te should be noted 
however, that the exclusion is still limited in its application to those en 
gaged in the business ef di pens Mecoholic beveraves and would not 
upply, for example. ina case where the insured holds a cocktail party for 


its ayents, distributors or customers 


Third-party Beneficiary Uxclusion 
The so-called “third party henefi iary” exclusion in the current policy 


has been climinated in the new pohow. Phis exclusion provides that the 


policy does not apply “to any obligation fos which the insured may be 
held liable in an action on a contract or an eureement by a person not 

party thereto.” This exclusion was originally interded to prevent insur 
ance for assumption of absolute Tability by the insured with respect to 
persons with whom the insarcd had no contractual relationship and to 
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Whatsoever arising out of or in connection with bis Openitions, regardless 
of necleouce On his pi { Ns worded the exchasion was much broader 
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in a case where the insured subcontractors Coutract with the @eneral con 
tractor provided that the subcontracter would indewmify and hold harm- 


less the owner. Furthermore, it was determined that the situations for 


Defense 


Hh Ce terise previston of the curcent ¢ yerehensive val dicaboilit 
; IS ¢ \ | | t DISMIEgE reeinent Capt Le Dehense 
Sett t. Sepplementary: Payinents.” it provides in part that 

M Tespect to y ilorded | thi pol ee ‘ ' 
lefend a t \ tl msured alle such injury } 
disease or destruct: 

It has always been the intent of the underwriters and the } licy drafters 
that th, obli ation to provide a defers for the in ured ceased upon CX- 
haustion of the limits of thability Thais, fou CNH Je, if the ] icy con 
tained a $20,000 limit per accident and the « nupany settled or paid jud 
ments on ty msing out of the accident in an amount equal to 
$20,000, it was not obk cated to provide a d fonse for the insured in con 
nection with a third claim arising ont of the same accident. The reason 
for not defending claims aveinst (he dusured after the limits of Viability 
I, V¢ beta exhaust PN Cdaat Chk dastianes COMP Any TO le ritted diets wn 
interest in the ditivation and ti provide adetense in such cases would be 


avainst public poliey as being practice of law by a corporation 


The courts bawe not abvous nferpretod the defense Pro. ston as an 
toned by the undeswritess armed poli lrafters, Score puischictions 
hia hie lel Chaat cece puns s al)! Qition to defend continues HEtOr ONES 

its. becdite l chantes ia this inet agreement wore made in 

yr j swott pelicics to more clearly set forth th vent. Vhs 
thie ‘trevision of che current Comprelher e General Lial v Policy 
lopted the “with respect to such astra forded b policy 
ny Phe theory was that if the limits ef Hability were extausted 
Bsurance was aforded dy the policy with respect to pending claims 
arisine out of the same accident cud. conse pecntly, there w. Qa 
tion to defend such claims. Whi tipproach did not prove completely satis 
tactory. and some doubt still remained on the question of the conipany 
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ent lessee, or lessor fo1 whom insurance is provided 
by the company undar this or separate policies. 

D) Any einployce of the named insured as respects claims arising 
ot. of autenobile eccidents 
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Tt is agreed that the wor "Executive Officers" as used in this 
policy shall include all oificers clected or cppointed in acenrdanc 
with the charter and by laws of corporations incluc 
insureds in thepolicy. — 

. 65 pe ais 
Tne terms of this policy including limits of liability apply 
separately as "respects premises and elevators insured herewsadcer. 
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It is «greed that such insurance as is afforded by the policy for 
Bodily Injury Liability, Property Damage Liability end for Automobi 
Medical Paymonuts with respect to any automobile hired under lous 
term lezuse, and for which automobile, the named insyred has cpreed 
to previce such insuréace applies to the owner or lesses, otiicr 
then the nawed 
of such owner or Lessee as insured but cniy while the automobile 
is used jn the business of the named insured as stated in the 
declerations or by or on behalf of the nemed insured for personal 
or pleasure purposes. 


e shall Le Cccened ai 
owned eutomovile for the purposes of the otter insurance clause 
or the policy. 


It is fuvtucr aprced, that such an automobil 


_4 


#-& 


insured of such automobile and to eny agent or cmploys 


+ Pig eee 
zchedule ol steer 


ee , 
wel eteu 


- Progerty Dainage 


*} 
a. 


1 


Underground Property Eidorsemant 1) of schedule attached. 
Kon Operators Legsl Liability Endorsement #12 of schedule attached. 


Contractual Liability Endorsement #13 of schedule 
| 
| 


Toint Venture FPadorsement #14 of schedule attache 
Broad Tomn Property Lemage Endorsement #15 of schedule attachcd., “ 
Garazje Liability Ka ape IT end Il Coverase at 3420 W. 


Texas, and 10704 W. “Me y Avenue, The Village, Cklahoma 
Payroll cach location. 


erage Keepers Legal Lisbility, Fixe, Theft and =e 
Collis sion 15 vehicles $10,000 linit «t cach 
in #40 above. 
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Automatic Covercye at a 2 Limits will be extended tc cover any 
newly acquired leeubings for the veriod of time that such Locations 
are actually owned, operate@ and controlled by the insured. 


Paragceaph (A) of Condition “4 insured duties in the event of an 
occurrence, written notice cuontéinl rg Pareaeuiaxs suflicient 

to identify the insured and alee reasonably obteineble infermation 
with respect te the time, place and circumstances thereof and 

the normed end adcresscs of theinsured and cf available witnesses 
shall be given ty or for the insured to the company or any of its 
authériaed agents as secon as practicable. ‘The named insured shall 
Promuptiy take at his own expense all reason qble steps to prevent 
additioual Bodily ynjury or Propexty Damage frem arising out of the 
same or similar ennditioas at the sane Location whece the initial 


Jot wr Goods or Praducts 
insured or by another 
es arising out of one 
, Custody, Control Nen-Cimned Vehicles 
iS 2% reed ‘That auy vehicle not cuned by the insured 
> be in the care, custody or contrel of t! 
in ah narkins area owned by or leased by theinsure 
nnection with Joading or unloading cperétions. 
kenovul. of Wreck Coverage - See Eadorsement #16 ettached. 
Drive other car coverage for all employees who use company owned 
or leased vehicles. 


Rejection of Uninsured Moterists coverege in all states where 
rejection.is allowed. Insured will supply a letter of Intent 
where nocessary. 


{ten IIe, Persons Insured, cf Comprehensive Automobile Portioa 
is to be eanenced with respect to bodily injury cr property 


damage avising out of the logcing or unloading thereof to 
apply oaly to the named insured and an employee of the neéemed 
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Priziary Cunarantec oct Policy for Diamond. Sli Lee TE. Corporation 
Employees ddpemarion Association $1.00/¢ £66/100,t 020 B.I. end $3.00/100,06° 
Comprehensive Generel - Auto Liabilé ty meivéing Products and 
Blantiet Concractual personal Injury AnC- Hired Car and Non Cmership 
ovned or leased yvehic on an if any basis. 


Additional interest - Humble Leasing Co. 1767 Norris -Avensve, ah 
Union, N.J. and C.ii. Andersen Rental Co. as respects vehicles leased 
to Diasond Shamrock Sorp. etal. 

General Liability Exclusion (K) is amended. to eliminate 
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Policy 

2/1 /[67- ¢ 
2/1/68-69 
2/1/69-70 
2/1/70-7) 
2/1/7/1-8/10/71 


Incurred 

oes 18s 
’4,,031.00 
76,115.00 
30,276.00 
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UNITED STAT! : 
' SOOTHERN DIS! RIC 


(RLC) 
Plaintiff, 


-against- INT SUBMISSION 
THE AETNA CAS AND SURETY 


S 
COMPANY and DIAMOND SHAMROCK 
CORPORATION, 


pret SAAAAD Ls, 


Deferndan 


In connection with the motion and the two cross-motions 
for summary judgment before the Court, the undersianed jointly 
supmit the within copy of the portions of the "Aetna Underlying 
Policy" to which reference has heen made in the motion papers. 
A diagonal line has been drawn through those majer portions of 
tue within copy which had to be included, hut to which no 
. reference is made 

oe egdew & RODGERS 
x Wacbes a > Firm 
Attorneys for Plaintiff 
Po 


J. ‘ROBERT MORRIS 
// 


A, }), 
2) a tprdld (l hres 


Bagge 2 mre 


By | Leb VA iis 
A Membet aT tae Firm 
Aetorneva for hatendant Aetna 


CADWALAL FR, ee SHAM & TAFT 


By__ iG Pele: Pe I / ‘cel ty 


' Me ef V the Firm 
Attorr ze for Defepdant 
Diamond Shamrock 
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h DUP POL ISS. © ST ee ee a, -asJALtv AND SURETY COMPANY 
COMPREHENSIVE LIABILITY POLICY a —— $$ 


For POLICY NUMBER (ot :@ Cod: Symbdol—Senat No —Sutta) 
1. NAMED 


INSURED > DIAMOND SHARUCK CORPORATION Be? aan ney 5Q SCA 
ya POLICY PERIOD 


11G0 SUPERIOR AVE. From 12:01 A.t! 
CLEVELA.D, CH 10 L4l 1h stanaard Aine Ut the Pater + Fh ra oc insured as slateu 
erein a 


AUDIT PERIOD 


(Show Number and Street cr RFD. City. County. State and Zi» Code) __ | Annual. unless otnerwise stated: _ ovtiicanetiinlbed 
INTERNE i€0 ee sete ( os io. Partnership Corporation BUSINESS OF NAMED INSUR OCH: ‘ER “ICS ee 
+ ‘ ‘ ett 

ua “ wie NT LLIED PKODYCTS (Auf AvTuktit) 


3. The | insurance afforded i is s only with connect to such of the following Parts and: Coverages as are indicated by specific 
premium charge or charges. The limit of the Company's liability against each such Coverage shall be as stated herein, 
subject to all the terms of this policy having reference thereto. 


COVERAGES —— cn catshas th eee 
Each Person 
—s. 


rence | Each Ac cCKC cent | Aggregate _ j PREMIUM 


COMPREHENSIVE AUTON MOBILE LIABILITY IN SURAN CE 


TS” OF LIABILITY ADVANCE 


Bodily Injury Liability $ 250 ,000 rs r 500 ,000 r" $ ‘ 
aE 2 | |<! = a 
Property Damage Liability aa 250 ,000 |” e o $15, O12. 
COMPREHENSIVE GENI VCRAL LU TABILITY INSURANCE (Excent tomo: 5 | 


Bodily Injury Liability $ 500 ,000 $ 2000 000 | $ Thy 050. 


> -¢ ,000 | 
eer: Ale INEM nw J P1503 0, 31,0. 
AUTOMOB siLE MEDIC AL PAYMENTS | jt 


Automobile $ a2 
Medical Payments _* ES es 


Property Damage Liability 


AlAP 


INSURANCE AGAINST UNINS SURED | “RAC MOTO RISTS” 


ee he ud gti AA 
Damages for Bod ly Injury [s_ _SE 000] _ me, Se $ FnTs.000] [Sore ‘POSIT. 
“AUTOMOBILE P PHYSIC VAL DAN WAGE INSURANCE “ 


" 1 Comprehensive 
2 Fire, Lightning or Transportation Insurance 1s afforded only with respect to such covered auto- 
3 Theft fn dbiles as are designated in the attached Automobile Schedule, 
4 Windstorm, Hail, Earthquake subject to the limits of ability indicated therein 

PHD or Explosion FLEET AUTOMATIC [jj Yes [_} No 

5 Combined Additional Coverage : ea 
6 Collision RS 
7 Towing 


GARAGE INSURANCE 
GAR Coverages and Lim ts as stated in separate dec larations 


ENDORSEMENTS SADE PART OF THE POLICY (designated by [x] or Endorsement number) 


K ([] Centractual Liability, CC-_ 5 
MP [} Premises Medical Payments SEE ENDT. 
PI f ) Personal Injury Liability 


4. The declarations are compieted on the attached General 1 Year Policy Tot al Ady ance Premium i 


iability and Automobie Schedules, e <p 
a y 
The Autumobile Schedule contains a complete lis st of POE . ric 
(a) all automobiles and tratiers Owne d by the nomed insured, nN a 
and ae f Mite Lal es 
(b) all persons within tha 3¢ ti ion of Class 1 persons, , 
tus yd ‘ss other > stater Peta’ 
oars ERNE BEES " LB oleh tea cba fe * wide si i Total Advance Premium ey} 
i ~- 
The General Liability Schedule distioses’all hoz yds insured : Automobile tnstaliments eis 
hereunder known ; Hie _ at ine effective date of this policy, 6 | Other Installments Ist Anniversary >is 
unless Othcurwts®? stated heren o 2nd Annwersary ols 
5 During the; ast three years nowsurer has canceled insurance 5 
issued to the nanwd insured rv af to that affordsd here “TBD Means tobe Ovternimed , 
under, unless otficrwise stated Mere x ae = = 712 EE 
eis 
own © 
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(a) operations ir ¢ f no owith t tat pr f a 
unless tne bod ly inys cr ort mage? arises d such Cc. 
condita incronay f f 


“products hazard 
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PLEMCNTARS PAYMENTS , e 


The company pay n t { policy, a r t t 74 + 
Nie y * b ‘ ’ 
(a) alle«p> c why tr» of any. > ) 
the ‘nsured per batt company > 
tere ply for ort / : 
Crue; / ) ex yt insuted 2 
pad t ofa tor bodily injury 5 { ap 


(b) premiums AW bons } y Su:t pany’'s ; compa " 
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NUCLEAR ENERCY LIABILITY EXCLUSION 
(Broad Form) 


L y nuclear facility and any property t’ zt 
A ta bodily jury property tl. As used here 
i “hazardous properties” 1 32 radioactive, tox w exe 
~ 4 ' 
d arene 
ie 
nuclear mo yf r sourco maternal | nuclear 
. maternal or bypr material 
j Ww source materia | nucie@ar materia "byproduct 
* x 'us material y eA i 
‘ ot 19 , f 
y “hy of 19%1 of in a j ! 
(2) resulting from + hazard sf . “ef nu ar “spent fuel ¢ s any fuel « . ‘ wie 
tnaterial aid wv : pv a. r liquid, which has t 1 uses OF Caposes to racial < " a nuclear 
organiza ’ r it ? reactor 
Dursuan! E “ , 
purs . waste” means waste material (%) conta byproduct 
amencat M 5 co! cr tre insured , » y yt *] 
- ‘ material and r@su ; nm ine vy y oars cr 
No Loon i td v 392. ¢ J ZA t ig. a . ' | 
C ‘ orca? ¢ Wy nuclear facilit ‘ ‘ ot 
United S:ates of ¢ } ; ; iy i uclez cility c 
= ’ > nuclear facility sor 7/a4pn 44 


agreement entered Dy ‘ , : \ 
any a3 yt eof, w eny pers 2 Ny Nuclear facility’ mea 
B. Under nert , ‘ 


plementary Pa,o 5 On? ; ‘ J tO e@ag 


any nuci@ar reactor, 


¢ s (ec < equipment or dewce desianed cr 4 9 
incurred with re bodily injury re . rie hazar- . pes of 4 ore ¥ ) 
dous propertics 9o' nuc 6 madtenal ans avsing ! tne (3) na 1g proce « vaste 
ooeraion of a nuclear facility t per f 7 F 
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C. Under ary Lier y Corea boaguy myury property 
damicgo resulting trom the hazardous properties nucicar 
material, if 


‘“Sial nuctear material 
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(1) the nuclear matesial ‘any nuclear facility owned ; . 
by. or 1 by or t inst ~ t Wet MOK ; ’ 
been dsc 1 <¢ 1 € 3 phe 
(2) the nucicar material is t2ned in spent tuel cr waste (¢) angie : OF PS HERR O IE 
at any time poss i+ ed socested : seC 5 or : vaste 
ensporied or disposed t 4 insured; and includes B*y ag 15 
or operations condustes SLCN sie ad al! ; 5 a 
(3) the bodily injury property damage arises out of the operations a 
furnishing by an insured : > pa “nuclear reactor” S any appar> us G NS" uses to 
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1. Premium 2. Inspection and Audit 
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course of the transpcmtaton cf mobile equipment by an fo properly damage to prem ses alienated by the named in- 
sulomobile owned or operated by or rentea or loaned to any sured arising out " oe oF any pat t76 { 
insured; 


Proper; C.wnod cupe , med the insured, 


3) cf 


to loss of use of tar Te Yor Puch $ nct been 
to bodily injury of property damage ansitg Out of Ihe owner- physically mjyured or at esuil.ng trom 


h nienarc craton, use. loaweng er unloadin ' 
ship. manienarce, operation, us dpilaboesssiebve (1) @ delay in oF tack of pertormance by of 69 benaif of the 
(1) any we atercran Owned cr operated by of rented or louncd to named insured of acy contract of agreement 

sure f 
ey OWE: « (2) the tature of the named insured $ products O° woO'R per 


(2) any other watercrat cperaied by any person in the course format by oF on bens of the NAMeEd Insured 19 > cet he 


of his employment by any insured; level of performance, Quauty. biness oc iy werrant 


but tus exclusion Cocs not apaly to watercrak while ashore on Cd OF represented Oy V1) named insured 
premises Gvwned by, rented to of Convolicd by the named in- but this exclusion d225 not 


S poly lo loss Of use Of Chor tuple 
sured; Property resuiling from the s ev and sce: thys thin 
to bodily injury or properly damage arising out of the jury to Cr Cestruct.on of (ne NaMed insured $ Prouucts OF wore 
Gischarge, disp orsa!. re'ease creescan2 cl smcKe, wapars, SOKA Purforned by Of On behal Ch the named insured scr sucn 
fumes, acids, a’kalis, toaic chen cals, liquids or auses. waste Products of work Mwe boon Ful id use Dy ay DP rSSN OF 
MaAicnais of Other wevtaus, Coctyvrminan's ce pollutants i'd OF organizalon Olsen tran an insured; 

upon land, the amossnere Of diy waver Ccurse OF CAty of to property damage !: tne numed insured’s prot: cis angsing 
watic:; but tis eaclus oF Gocs Ait Anply Hf Such UWschiuge Out Of Such Hruclcls OF a", UAT St SUCN pre 

Gisporsal, mclease Of Escape tS SutceNn WS aCCIC onli to preperty damage to wore Fertormed Ly oF 08 ++ of the 
to bodily Injury Of property damage due to war, whiner oF Named Wisured 45.°g OL! Ot Ne WOR OF Ny POO Thereot 
not ceclarad, Cal war, iNSUrreCno, FeLOHICA OF FevOluLon, OF OF Out Of Pe Menats, pans OF Gyu p.Nent lurnis Nes «A Connection 
to any act of Concition incident to any of the fcregoing. with therevit!t. 


Geng ert tO to damaces clamed for the withdrawal. insdect sa. repaiw 
(1) liability assurned by the Insured under an incidental con- replacement c* loss cf use cl the named insured s products 


tract, oF Of work Conuncled By OF ka tie named insured co ut amy 


e 


Ce 


116a 


) iny $ 
() ¢ ’ 
My tr Bodily y 
(1) “ Lis / 0 
tt P é 
(2) la 4 i. re t 
tu! 
(3) thes erty sharard ‘ 
“4 owl . todily f p 1 
‘ ’ oi 
coc ~ y 
fl. PERSONS I's ) 4 
Ea J , sured 5 €« Property 
tr Liability : jo ’ 
(a) Wither =) 4 
' 4 3 ' 
whe y 
andt x na J wisured M re a t 
duct s 
Y is ence 
(b) if the n 4 : : 
p re y property ¢ 
C y y 
rest ) / . 
is / } , 
(c) if na { 4 . 
ya ¢ 
so desi ra‘e 
there v mar F rly 
(d) y £ name 1 4) oO 4 
org 2 \¥ i é uf . - f ed s 4 y ] 4g0 
Insured; and inc j ; oo) 
(e) with respect { loco 2) allpr ya ; 
upon a pit mobile equipment ; od ie of oF } imed 
any motor cor an] 
eer 
(i) ane ymed ined while . y sured y 
such Qu; » ' U and ope 
(ii) any ot A pwitr t BT properly d 398 
4 eda ' 7 tne P ‘ 
j 4 y pre $ 
‘ red ; “ tura 
q ' ' cha . 
. ( a rc t ¢ ts t id 
wa y ex 35 Da x J , Pp amMace : : 
9 Ss * J { y dama come j 
pore 4 
providsd Ar att hye neured . 
R < ' property 
Jer Us ¢ f _ r ' 
wee Mba de “ damage 
(1) bodily injury y fellow € ye2 of SuUCN person in der sub¢ : ' 
yured in the murse of Ms employinent, or project a..ay ! pre J by or ‘ 2 named in 
(2) proporty da oO tos y ef by. rented surod 
charge cf y Dad cy Named misured t er Bodily Injury and F r 
one Ct 2 ; ‘ ei? - ' . 
ployer c 1 is ” . smh 4 Property Dam 7) e ct ys / Lodily im,ury 
This insurance dc ' y tabodily injury Liability Coverage ty dama tot 
arising out cl t s 
whicn the insured at t nd w h is mot stantially ° € € sf > € 
Gusijnated in tt iv y¥ 48 a named insured arising Ou: ©! eccurren 
Wi. LIMITS OF LIALILITY (VV. POLICY TERRITORY 
Reg vdiess of the ber of (1) insureds Under this policy, (2) per This | ‘ bodily injury t ty damage 
which o policy territory 
‘ 


L 


CZOMOBILE MEDICAL PAYMENTS INSURANCE 


AUTOMO, "T° DICAL PAYMENTS COVERAGE (b) to bodily injury to wa 


The company vy. t ™ a ™ chile medical expense incurred shh 9 7 ‘ ' - 
will one year tor ’ . 
Division 1. to of for e.ch cere bodily injury (c) under ets bodily ury 
Causes tmnt ¢ oe sated Nnamod insured 
Bulonmobily whch th , 4at ‘ mn J insurod : 
bodily injur Dility 1S « j y fi 
potent wit te wct to § 6a : - ™ em ’ en 1 insured 
ce se are t ‘ 4 €3 
Division 2. to of ter each insured wen WS bodily injury “lo > R y os 
Caused by a cent, v occupying « “ ea ha, 2 = 
Pedestrian, Infagn bog Struck by a highway od bodily injury mwetrs” 
vohiclo highwery nae / in cd 
? 7 . 
Uxciusions than tne named ins * i. 
This Insuranco cous not apply tl. PERSONS INSURED—OIVISION A> 
(a) to bodily injury wy peErscn of insured while f Each of the to'caing 1s an insurod uncer t ~ e€x 
anenwice ¢ ain sul ’ hon with at aul tent set fon Uciow tan 
’ Dusingass, if & 5 ie y ave un wnoie O& HW pat ether : P , — 
Payadia OF rer wi to be provided under any wornmen $s Com (a) ary person designated as Insured in 1 ‘ rule 
pensation law (b) while resicents of the same household as such ces 27a‘ & 


LItTS OF LIABILITY 


CGL PART » AMENDED 


he CRcED 


MEMOCH To PP 


Mote FQ ‘ : ya “ é oes be 
BODILY UitUURY AD pP Cae DAAC! YORAGE 


ALL SUCH 
OR AC! 


SHALL 


: Be oe 
, | [+] | 1") | 
I ot } | Trouce 
| > | | 7 ete Geet 1 WS Say 
| | | | 7 | ae |. vs 
| } | 
| | Ree es | | | 
| | ae ee | | 


GENERAL’ AND AUTOMOBILE LIABILITY INSURANCE 
DEDUCTILLE ENGORSEMENT 


{T 1S AGREED THAT THE INSURANCE APPLIES SUBJECT TO THE FOLLOWING 
ADDITIONAL PROVISIONS: 


1. THE COMPANY'S OLLICATION UNDER THE GODILY INJURY LIABILITY AND 
PROPERTY DAMAGE COVERAGE TO PAY DAMAGES AND TO PAY EXPENSES INCURRED 
UNDER THE SUPPLEMENTARY PAYMENTS PROVISION (OTHER THAN SALARIES OF 
THE COMPANY'S EMPLOYEES) ON BEHALF OF THE INSURED APPLIES ONLY TO THE 
AMOUNT OF DAMAGES AND SUCH EXPENSES IN EXCESS OF THE DEDUCTISLE 
AMOUNTS STATED BELOW: 
$ 100,000. EACH OCCURRENCE 
$ 1,000,000. AGGREGATE BODILY INJURY & PROPERTY DANAGC 


2. THE DEDUCTIBLE AMOUNTS APPLY AS FOLLOW 
(A) THE DEDUCTIBLE AMOUNT STATED AS APPLICABLE TO "EACH OCCURRENCE 
APPLIES TO ALL OAMAGES AND EXF. SES INCURRED UNDER THE SUPFPLEHENTARY 


RESULT OF ANY ONE OCCURRENCE; 
(a) THE TOTAL OFDUCTICLE AMOUNT APPLICASLE TO ALL RODILY INJURY AND 
PROPERTY DACAGE TO VHICH THIS LESURANCE APPLIES, SHALL LOT EXCEED 
THE MEDUCTIELE AMOUNT STATED AS AVPFLICASLE 10 NACCRECATE GCOILY | 


This encdurse : L- Pos es +2 
Lue AGd, FROPERTY Dai iAGE". 


policy unless 


(The snformation below ss required enly when thes endorsement is issmed subsequent to preparation of pelscy ) 


Endorsemeut ¢Tective Policy No Endorsii.cot No 

Nained Insered WCONT.@ 

Addiuonal Premium $ Return Prenuum § Bl PD 
In Advance $ $ 
Ist Anniv. $ $ 
Ind Anniv. $ $ 


Tho Zine Crsualty and Surety Company 
Tho Standard Firo Insurance Company 
Hartford, Connecticut 


Countersigned by ES Roe RPO ae 


(Authorised Depresentative) 


/ 


GENERAL & AUTOMOBILE LIAGILITY INSURANCE 


~CONT.= 


THE TERMS OF THE POLICY, INCLUDING THOSE WITH RESPECT TO (A) THE 

COMPANY'S RIGHTS ANO DUTICS WITH RESPECT To THE DLFENSE OF SU 
(B) THE INSURED'S DUTIES IN THE EVENT OF AN OCCURRENCE APPLY 
IRRESPZCTIVE OF THE APPLICATION OF THE DEDUCTIBLE AMOUNT. 


EFFECT SET 
REWMISURSE THE COMPANY FOR SUCH PART OF THE DEDUCTIBLE AMOUNT AS 
HAS GEEN PAID BY THE COMPANY. 


THE COMPANY ih PAY ANY PART OR ALL OF THE DEDUCTIULE AHOUNT TO 
TL 


THE NAMED §INSURED SHALL PAY AN ADDITIONAL PREMIUM, eee - ALL BC 


ChARGED TO THE NAMED INSURED EACH TIME THERE 1S RE IMBURSEM ULDER 


PARAGRAPH, he SUCH PREMIUM SHALL BE CALCULATED BY APPLYING tHe 
FOLLOWIiG FACTOR TO EACH REIMBURSEMENT MADE IN ACCOKDANCE WITH 
PARAGRAPH &: 


6. THE FROVISIONS OF THIS ENDORSEMENT SHALL NOT APPLY TO MEDICAL SCIENCE 


LABORATORIES INC. 


9.2% OF EACH CLAIM. 


1, effective on the inceprt 


(The snfermation below 41 reqeired only when this endorservent 1s sssucd subsequent to preparation of polucy ) 


Endorse cnt efecriv Policy No Eodorsemeu; Nc 
Nawied Jasured 
Additional Przmium $ Returo Premium BI 

In Advance $ 

lst Anniv. $ 

Jad Anniv. $ 


The £tne Casualty and Surety Company 
Tho Standard Firo Insurance Company 
Hartford, Connecticut 
Countersipned by 


(Authorized Representative) 


©) 
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CENT OF ANY CLAIM OR SUIT AND THE NAMED TISURED SHALL 


UNIT! ' 
sed at 


SOUTE™! 


THE HOME 


THE AETNA CASUAI 
PANY and DIAMOND 
TION, 


Messrs. Townley, dike, Carter & Rodgers 


220 East 42nd 
New York, New York 10017 


Attorneys for Plaintiff 


Robert Morris, Esq. 
Fulton Street 
fork, New York 10038 
Aitor.ey for Defendant 
Aetna Casualty & Surety Company 


Messrs. Cadwalader, Wickersham & Taft 
One Wall Street 
New York, New York 10005 

Attorneys for Defendant 

Diamond Shamrock Corporation 


CARTER, District Judge 


Plaint 


insured, 


Shamrock"). Jurisdicti 


rock Corp 
izenship. Plaintiff has 
nrock and defendant 
Surety Company ("Aetna") have 


idgment. 


The following facts appear to be undis 


Diamond Shaimrock was insured under two liability 


The first was a comprehensive liability policy issu 


by Aetna "Retna Underlying Policy"). This po} 


insured Diamond Shamrock inter alia against liability 


for damage to the property of others caused by an occu 
rence up to $250,060 per occurrence, subject to a 
deductible of $100,000 per occurrence. The numbe 
of occurrences for purposes of the policy is depen 


on two provisions. he first is the definition 


"“occurrence' 


t oO c 
clud 
to cond 
injur 
pecte 


point 


" *** as respt 


for *** property 
"All such damage 
lot of qoods 
acquired 
another 
be consid 
occurrence. 


1 by 


Diamond 


(the 


amrock 


tor 


covered 


Harris¢ 


lots of 


IMs 
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superconcentrated vitamin D-3 resin became “inactive" 
and thus defective at the Harrison plant. The two 
Harrison lots were shipped to Diamond Shamrock's Louis- 


ville, Kentucky, plant where the de 


£ 
€ 


fective resin was 
sprayed on corn cob fractions to produce four lots of 
"Nopdex 200," a vitamin D-3 livestock food supplement. 
As a result, each of the four Louisville lots of Nopdex 
was also defective. Diamond Shamrock sold the four 
Louisville lots to Central Soya Corporation which used 
them in making chicken feed. Central Soya sold the 
chicken feed to numerous chicxen farmers throughout 


the country, and chicken fed with the defective chicken 


feed developed various afflictions, including rickets, 


abnormal growth, defective egg production and death. 
Central Soya has been settling the farmers' claims, 
and the parties have agreed that Diamond Shamrock is 


liable to Central Soya to the extent of those claims. 


A dispute has arisen between Home and the 
defendants as to the number of occurrences arising 
out of these undisputed facts. Home contends that 
there were four occurrences, one for each of the four 
Louisville lots of Nopdex. Thus Home seeks a declara- 
tion that it is liable under the Home Excess Policy 
only for settlement contributions in excess of 


$250,000 per Louisville lot. Aetna and Diamond Shamrock, 


that there were 
only (vo occurrence: 1e , e03).\¢ th #O Harrison 
lots of superce ! d vitamin D-3 resin w 
were the Lb tink 3 the chain of contaminatec 
feed and S1 an “ges Under the construct 
offered by Aetna 
a greater, and A 


den of indemnification. 


should be granted 
affidavits and admissions filed 
is nO genuine issue as to 
any material] ic the moving part is entitled 
' 


to a judgment a matter of law.' 


Poller v. sting 


464, 467 (1962). ) issue in this case concerns 


the proper construction of the Aetna U iderlying Policy, 


and this is : , f law which may be resolved by 


the court on suwumary qment. Mallad Construction 


Corp. Vv. Covnty Fr 


230) KE O7 Ss) 


1s a diversity action, 
tantive law is that 
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he controversy on deter- 
mination of the meaning of “occurrence” as used in the 
Aetna underlying j; icy and the limitation on liability 
provided by Endorsement #33. Plaintiff Home argves that 


the sole issue is wheche e phrase "lot of goods or 
products prepared e named insured" in Endorse- 
ment #33 refers to the four Louisville lots or the two 
Harriso! It contends that since the policy 
insures against products liability to third persons, 

a "common sense" construction leads to the conclusion 


or products" means commodities such 


which are sold or otherwise transferred to 


third S these goods or products are defective, 


such fects may lead to liability. According to Home, 


the policy term should not be appliea to ingredients 
such as the two Harrison lots of resin since defects 


ingredients cannot alone give rise to liability 


Diamond Sham2 c d Aetna oppose this con- 


"accidents" constituting 
at the Harrison plant during 
ending of the two Harrison lots of 


that a lot should be deemed a lot 


for purposes Endorsement #33 when it first has separate 


integrity, end they note tha 1e Louisville lots were 
defective only f the defects in the Harrison 


They urge tha 1e ) in Endorsement 


Even 
production mistakes at the Harrison plant were the initial 
causative factors in producing the damage, defendants are 
clearly in error in arguing that such production mistakes 
were themselves "“occurrenztes” or "accidents" under the 
terms of the Aetna policy In Arthur A. Johnson Corp. 
N.Y. 2a 227,228-29, 196 N.Y.S 
678; 682 55 e New York Court of Appeals rejectea 
the view that the policy term "accident" referred to an 
act by the insured,and that the number of "accidents” 


was dependent on the number of acts by the insured which 


proximately caused the damages. In Johnson, the insured 


contractor, while building a subwav, removed the under- 
ground walls in front of two buildings which had adjoin- 
ing but separate sub-basements, so constructed that 
water in the sub-basement of one building would not 


flow into the sub-basement of the other. The insured 


then built two sc} ate walls enclosing the fronts 
of the wo sub-h. ents. Thereafte a rainfall. of 
unprecedented i: nsity yoded the contractor's 
excavatio! he mpora inderground walls 
gave way and one of the sub-basem S WwW. looded, 


the wall 


flood dam 


ld that,. for purposes 
limitation $50,000 per accident, there 
rather than one. In arriving 


court considered three approaches. 
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sense of ‘an event of an unfor- 
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Ss 26 895, 
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collapse of the 


accidents were the 


‘fective chieken feed or 


poison. 


-quently, defendants 


! - wma 
argument 


relevant lots two Harrison 


the "accident ‘curred with respect to those lots 


must be rejected contrary, the accidents 


after the four Louisville lots of 


factiired and sold to Central Soya for further 


Insofar 
attributcd to t 
than "accident 
here. In t 
v. Wesolowsk 


Significance can he 
of “occurrence" rather 
Supports the view taken 
Accident & Indemnity Co. 
SUPT A N.S, SS Nets 26. a6 273 
n.*, 350 N.Y.S. 2d at 899 n.l, the Court of 
Appeals that use of the term "acci- 
dent" "suggests a connotation as to causa- 
tion," while “occurrence" is "more objectively 
descriptive of what occurred rather than be- 
ing in any related to how or why." Accor- 
ding to this view, retention of the term 
"acciden in the policy after 1966 might have 
given some to defendants' position 
that event Harrison plant constituting 
the proxim the damage were the 
"accidents. Substitution of the term "“occur- 
rence" may cate that the parties intended 
to refer to events occurring just prior to or 
Simultaneously with the damage. 
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occurred 
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processing. 
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chicken that was 
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son by the sever chickens ¢ ne irmer constituted a 

Single accide! o the exten Lt oce dat a single 
aused by any 


fective 


country, who suf ed prope! amage (Affidavit of Robert 


H. Burns, sworn t Octobe ] 97 qf j Thus it may 


occur= 


rence 


stat ix 


aining problem is to determine how Actna‘'s 
liability is affected by 
damage arising out of one 
prepared *** by he named 
sidered as 
of an insurance policy : > construed ac 
to the understandin an average business man. 


Thomas J. Li on Inc. Liberty Mu ual Insurance 


Co., 34 N.Y. 2d 356, 361, 357 N.Y.S. 2d 705, 708 


Tyroler v. Continental Casualty Co. 31 A.D. 


- en 


264 NiY. 8. 2A 373... 373 (Fizcst Dep't 1968). 


" 


with Home that a "common sense construction clearly 


supports the conclusion that the term “goods or products 
refers to the yoods which Diamond Shamrock sells to third 
persons, and which, if defective, give rise to liability. 
Accordingly, {£ find that Home is entitled to summary 


' 


judgment declaring that the "lots" referred to in Endorse- 
ment #33 were the four Louisville lots of Nopdex and 


that the damage in this case arose out of four occur 


rences. 


If the parties had intended Endorsement #33 
to refer to accidents arising from ingredients as defend- 
ants argue, they would surely have used more apt terms 


such as “intermediate products" or "ingredients." 
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as to 

does 
Defendant 
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hazard 
view: 
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G2finition 


nstrued it here. 


‘fondan 


: 472 (1960). Moreover, since 
, 


conclusory statements of intent do not raise an issuc 


of fact, the: not bar the court from granting swic.i 


judg c ad C nstrucation C 


and Loan Association, supra, 32 N.Y. 2d 


2d at 930. 


in deferdants' affidavit is 
J and cu: 
meaning of the 


from consideration. 


" affidavits 
affiant is qualifiec 

to insurance industry custom and 

davits contéin conclu: y statements 

understanding : 1@ industry 

the draftsmen which are not supr 


dentiary facts. Since these stat its would not su 


yn if made in court from the witness stand, 
Rule 56(e) bars the court from considering them on 
a motion for summary judgment 
Associates, 


Union Insurance § ciety of Canton, t 


Gluckin & Co., Inc. : 2d 946, 


1965). 


In conclusion, defendants' motions are denied, 
and plaintiff is entitled to summary judgment 2claring 
that for purposes uf Endorsement #33 of the Aetna Under- 
lying Policy, the property damage in this case arose 
from the four Louisville lots of Nopdex, and that there 
were four occurrences in this case. Therefore, Aetna 
is liable for up to $250,000 for each of four occurrences, 
subject to the deductibles. iome is ‘iable undez the 
Excess Policy only for settlement payments in excess of 
the amounts for wh i tna is liable wder the Underlying 


Policy as constr':ed in this opinion. 


SO ORDERED. 


New York, New York 
April 24, 1975 
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UNITED STATES DISTRICT COURT ' Pp EILED 
SOUTHERN DISTRICT OF NEW YORK 
MAY 13 1975 


S b. of N.S 


Sy 


THE HOME INSURANCE COMPANY, 
74 Civ. 4164 (RLC) 
Plaintiff, 
-against- JUDGMENT 


AETNA CASUALTY & SURETY COMPANY 
and DIAMOND SHAMROCK CORPORATION, 


Defendants. 


action came on for hearing before the Court, 
Hon. Robert L. Carter, District Judge, presiding, and the 
issues having been duly heard and decision having been duly 
rendered, 

ORDER AND ADJUDGED 

the liability of plaintiff, The Home Insurance 
Company, under its policy of insurance No. HEC 4165987 with 
respect to settlement payments made by or on behalf of defendant 
Diamond Shamrock Corporation resulting from defects in Lots of 
NOPDEX 200 numbered 7356, 7436, 7466 and 7589 which were pre- 


pared by defendant Diamcnd Shamrock Corporation at its Louis- 


ville, Kentucky plant, scid to Central Soya Corporation and 


became the subject of complaints in early 1974 is declared as 
follows: 
1. For purposes of Endorsement No. 33 to defen- 


dant 1’ 2 Aetna Cas lty & Surety Company's policy 


Sworn to before me on 


The name tignes mus! be printed deneat» 


136a 


! 
No. 01AL242750 SCA and the "limits of liability" pro- 
visions and declarations of said policy, there were 
four "occurrences" and the damages arising out of each | 
of the aforesaid four lots arose out of one ‘eaneevedltio.§ 

2. As to each of the aforesaid four lots, plain- 
tiff The Home Insurance Comp 1y is liable under its 
policy No. HEC 4155987: 

(a) only for settlement payments made as a 
result of defects in such lot that exceed 


$250,000.00; and 


(b) for no more than $3,000,000.00. 


Plaintiff The Home Insurance Company shall recover of 


jy SateneRneS Aetna Casualty & Surety Company and Diamond Shamrock 


Corporation its costs of action. 


| Approved as to form. 
| 
| Rated: New York, New York 
May ih 1 1975 


| 
| 


| - 
Bworn to before me on 


“ 
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THE HOME INSURANCE COMPANY, 
Plaintiff, 


NOTICE OF APPEAL 
-against- Th CL 4164 (EL 


Ws C) 


AETNA CASUALTY & SURETY COMPANY and 
DIAMOND SHAMROCK CORPORATION, 


Defendants. 


NOTICE is hereby given that Aetna Casualty & Suret 
wn ' 
Company, one of the defendants above named. hereby appeals to the 


United States Court of Appeals for the Second Circuit from the 


judgment entered in this action on the 13th day of May, 1975. 


Dated, New York, N.Y. June 10, 1975 7 >, 
( . Ke het 7 9 


Attorney for Defendant 
Aetna Casualty & Surety 
lll Fulton Street 

New York, N.Y. 10038 


766-2528 


TO: TOWNLEY, UPDIKE, CARTER & RODGERS, ESQS. 
Attorneys for Plaintiff 
220 East 42nd Street 
New York, N.Y. 10017 


CADWALADER, WICKERSHAW & TAFT, ESQS. 
Attorneys for Defendant 

DIAMOND SHAMROCK CORP. 

One Wall Street 

New York, N.Y. 10005 


